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CHAPTER 12
PROCEDURE FOR ENFORCEMENT

[Prior to 7/13/88, see Accountancy, Board of{10]]

193A—12.1(272C,542C) ComplianceThe board is empowered to administer lowa Code chapters
17A, 272C and 542C and the related administrative rules for the protection and well-being of those
persons who may rely upon individuals and firms for the performance of public accounting services
within the state.

193A—12.2(272C,542C) Complaints.

12.2(1) The board may consider, butis not limited to, the following in determining whether a disci-
plinary violation may have occurred:

a. Periodic reviews of financial statements submitted to or filed with state and local government
agencies in the state of lowa, which are conducted as part of the board’s positive enforcement progran

b. News articles from any source.

c. Reportsrequiredto be filed by CPAs and APs under the provisions of rules 193A—15.1(542C)
and 15.2(542C). Such reports shall meet the requirements of paragraph'd2.2(1)

d. Reports filed with the board by the commissioner of insurance as required by lowa Code sec-
tion 272C.4(9).

e. Complaints filed with the board by any member of the public. Such complaints shall be in
writing and shall include the following:

() The full name, address, and telephone number of the complainant.

(2) The full name, address, and telephone number of the licensee.

(3) A statement of the facts concerning the alleged disciplinary violation.

f.  Reports to the board from any regulatory or law enforcement agency from any jurisdiction.

12.2(2) As provided by lowa Code section 272C.8, a person shall not be civilly liable as a result of
filing a report or complaint with the board unless such act is done with malice, nor shall an employee be
dismissed from employment or discriminated against by an employer for filing such a report or com-
plaint.

193A—12.3(272C,542C) Conflict of interestif the subject of a complaint is a member of the board,

or if a member of the board has a conflict of interest in any disciplinary matter before the board, that
member shall abstain from participation in any consideration of the complaint and from participation
in any disciplinary hearing that may result from the complaint.
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193A—12.4(272C,542C) Grounds for disciplinary actionThe board may initiate disciplinary ac-
tion against a CPA, AP, or a firm of CPAs or APs, on any of the following grounds:

12.4(1) For any of the grounds set forth in lowa Code section 542C.21.

a. A violation of any of the rules of professional conduct set forth in 193A—Chapter 11 is
grounds for disciplinary action under lowa Code section 542C.21(4).

b. When considering alleged violations of lowa Code section 542C.21(11), the phrase “conduct
discreditable to the public accounting profession” shall be construed in light of the following:

The reliance of the public in general and of the business community in particular on sound financial
reporting, and on the implication of professional competence which inheres in the authorized use of a
legally restricted title relating to the practice of public accountancy, imposes on a CPA or AP engaged
in such practice certain obligations both to their clients and the public. These obligations include the
obligation to maintain independence of thought and action, to strive continuously to improve one’s
professional skills, to observe, where applicable, generally accepted auditing standards, to promote
sound and informative financial reporting, to hold the affairs of clients in confidence, to uphold the
standards of the public accountancy profession, and to maintain high standards of personal conduct in
all matters affecting one’s fitness to practice public accountancy.

Habitual intoxication or addiction to the use of drugs will be considered as not maintaining a high
standard of personal or professional conduct.

12.4(2) For a violation of any of the provisions of lowa Code section 542C.22.

12.4(3) For a violation of any of the provisions of lowa Code section 542C.25.

12.4(4) For aviolation of lowa Code subsection 272C.9(2) or 272C.9(3) and any of the provisions
of 193A—Chapter 15.

12.4(5) For any of the grounds set forth in lowa Code section 272C.10.

12.4(6) For failure to comply with an order of the board imposing licensee discipline.

193A—12.5(272C,542C) Investigation of complaints.

12.5(1) When the board receives information pursuant to rule 12.2(272C,542C) that indicates a
CPA, AP, or firm of CPAs or APs may have committed an act that is grounds for disciplinary action, it
shall be referred to the ethics and enforcement committee.

12.5(2) Confidentiality of complaint and investigative information. All complaint and investiga-
tive information received by the board shall be confidential pursuant to lowa Code section 272C.6(4).
Such information shall not be released to any person except as provided in that section.

12.5(3) Upon receipt of such a complaint, the committee shall determine whether a violation may
have occurred. If the facts presented constitute a basis for disciplinary action, the committee shall open
a disciplinary case against the licensee and investigate the case. If the committee concludes that the
complaint does not present facts which constitute a basis for disciplinary action, the committee shall
take no further action.

12.5(4) After a disciplinary case has been opened, the committee shall examine the information
submitted to determine whether there is probable cause to believe a disciplinary violation has occurred
or if additional information is required before it can make such a determination.

12.5(5) If additional information is considered necessary, the committee may assign an investiga-
tor to conduct further investigation. Alternatively, the committee may request the department of in-
spections and appeals to conduct an investigation of the complaint.

12.5(6) In connection with the investigation of a complaint, the board is authorized by law to sub-
poena books, papers, records, and any other real evidence, whether or not privileged or confidential
under law, to help it determine whether it should institute a contested case proceeding (disciplinary
hearing). In the event a party refuses to obey a subpoena, the board may petition the court for its en-
forcement.
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12.5(7) Upon completion of the investigation, the investigator or the department of inspections
and appeals shall present a report to the committee. The committee shall review the report and dete
mine what further action is necessary. The committee may:

a. Order the matter be further investigated.

b. Allow the licensee who is the subject of the complaint an opportunity to appear before the com-
mittee for an informal discussion regarding the circumstances of the alleged violation.

c. Determine there is not probable cause to believe a disciplinary violation has occurred, and
close the case.

d. Determine there is probable cause to believe that a disciplinary violation has occurred.

12.5(8) If the committee determines there is probable cause, the committee shall, subject to board
approval:

a. Seek an informal stipulation or settlement of the matter; or

b. When applicable, take appropriate action under the provisions of lowa Code section 542C.28
or 542C.29; or

c. Commence acontested case proceeding by ordering that a statement of charges be filed again
the licensee and a contested case hearing be scheduled.

193A—12.6(272C,542C) Informal discussions.

12.6(1) The licensee is not required to attend or participate in the informal discussion. By electing
to attend, the licensee waives the right to seek disqualification based upon personal investigation of :
board member or staff from participating in making a contested case decision or acting as a presiding
officer in a later contested case hearing. The licensee is required to inform the board as to whether c
not the licensee will attend the informal discussion.

12.6(2) Because an informal discussion constitutes a part of the committee’s investigation of a
pending disciplinary case, facts that are discussed at the informal discussion may be considered by tt
board in the event the matter proceeds to a contested case hearing and those facts are independer
introduced into evidence.

12.6(3) The licensee may, but is not required to, be represented by an attorney at the informal dis-
cussion.

12.6(4) The informal discussion shall be held in closed session pursuant to lowa Code section
21.2(2).

12.6(5) The committee may seek an informal stipulation or settlement of the case at the time of the
informal discussion. If the parties agree to an informal settlement at the informal discussion, a state-
ment of charges shall be filed simultaneously with the settlement document. In the event the commit-
tee does not reach a settlement under this rule, the settlement rules set forth in rule 12.7(272C,542C
are still applicable.

12.6(6) Consent to settlement negotiation by the licensee at an informal discussion constitutes a
waiver of notice and opportunity to be heard pursuant to lowa Code section 17A.17 as amended by
1998 lowa Acts, chapter 1202, section 19, and rule 12.31(17A) to the extent applicable. Thereafter, bu
prior to the filing of a statement of charges against the licensee, the prosecuting attorney is authorize
to discuss informal settlement with the committee.
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193A—12.7(272C,542C) Settlements.

12.7(1) Settlement negotiations may also be initiated after a statement of charges is filed. Neither
party is obligated to utilize this procedure to settle the case. Such negotiations may be initiated by the
state of lowa through the prosecuting attorney, by the respondent, or by the board. The chair of the
board, or another board member designated by the chair, shall have authority to negotiate on behalf of
the board.

12.7(2) The board shall not be involved in negotiation until a written settlement signed by the Ii-
censee is submitted to the full board for approval.

12.7(3) Consent to settlement negotiation by the respondent constitutes a waiver of notice and
opportunity to be heard pursuant to lowa Code section 17A.17 as amended by 1998 lowa Acts, chapter
1202, section 19, and rule 12.31(17A) during informal settlement negotiation. Thereafter, the prose-
cuting attorney is authorized to discuss informal settlement with the board chair or designee.

12.7(4) All informal settlement agreements are subject to the approval of a majority of the full
board. No informal settlement shall be presented to the board for approval unless it is in final, written
form executed by the respondent. If the board fails to approve the informal settlement, it shall be of no
force or effect to either party.

12.7(5) The board member who participates in the negotiation of an informal settlement is not dis-
qualified from participating in the adjudication of the contested case.

193A—12.8(17A) Time requirements.

12.8(1) Time shall be computed as provided in lowa Code subsection 4.1(34).

12.8(2) For good cause, the presiding officer may extend or shorten the time to take any action,
except as precluded by statute. Except for good cause stated in the record, before extending or shorten-
ing the time to take any action, the presiding officer shall afford all parties an opportunity to be heard or
to file written arguments.

193A—12.9(17A) Requests for contested case proceediAgy person claiming an entitlement to a
contested case proceeding shall file a written request for such a proceeding within the time specified by
the particular rules or statutes governing the subject matter or, in the absence of such law, the time spe-
cified in the board action in question.

The request for a contested case proceeding should state the name and address of the requester;
identify the specified board action which is disputed and, where the requester is represented by a law-
yer, identify the provisions of law or precedent requiring or authorizing the holding of a contested case
proceeding in the particular circumstances involved; and include a short and plain statement of the is-
sues of material fact in dispute.



IAC 5/19/99 Accountancy[193A] Ch12,p.5

193A—12.10(272C,542C) Notice of contested case.

12.10(1) Notice.The board’s notice of hearing shall fix the time and place for hearing and shall
contain those items specified in lowa Code section 17A.12(2). The notice shall also contain the fol-
lowing:

a. A statement of the time, place, and nature of the hearing;

b. A statement of the legal authority and jurisdiction under which the hearing is to be held;

c. Areference to the particular sections of the statutes and rules involved;

d. Ashortand plain statement of the matters asserted. If the board or other party is unable to stat
the matters in detail at the time the notice is served, the initial notice may be limited to a statement of the
issues involved. Thereafter, upon application, a more definite and detailed statement shall be fur-
nished;

e. lIdentification of all parties including the name, address and telephone number of the person
who will act as advocate for the board or the state and identification of parties’ counsel where known;

f.  Reference to the procedural rules governing conduct of the contested case proceeding;

g. Reference to the procedural rules governing informal settlement;

h. Identification of the presiding officer, if known. If not known, a description of who will serve
as presiding officer (e.g., agency head, members of multimembered agency head, administrative lav
judge from the department of inspections and appeals); and

i.  Noatification of the time period in which a party may request, pursuant to 1998 lowa Acts, chap-
ter 1202, section 15(1), and rule 12.13(17A), that the presiding officer be an administrative law judge.

j. A statement requiring the respondent to submit an answer of the type specified in rule
12.11(272C,542C) within 20 days after receipt of the notice of hearing.

12.10(2) Service.The notice of hearing and the statement of charges shall be served on the re-
spondent not less than 30 days prior to the date of hearing either personally or by mailing a copy by
registered mail to the last-known address of the respondent.

a. For the purposes of this subrule, “registered mail” means that form of postal delivery, under
postal regulations in effect at the time of service, which ensures that a mailing receipt and a record o
delivery are obtained. “Registered mail” does not mean that form of postal delivery which provides
only for protection against loss or damage, and does not ensure that a receipt and record of delivery a
obtained.

b. Inthe eventthe respondentis a firm of CPAs or APs, service shall be made upon the managing
partner, managing shareholder, or sole proprietor.

12.10(3) Statement of charge¥he statement of charges shall set forth in ordinary and concise
language the acts or omissions with which the respondent is charged and shall be in sufficient detail t
enable the respondent to sufficiently prepare a defense. The statement of charges shall specify the st
ute(s) and any rule(s) which are alleged to have been violated and may also include additional informa
tion which the board deems appropriate.

193A—12.11(272C,542C) Form of answeiThe answer shall contain the following information:

1. The name, address and telephone number of the respondent.

2. Specific statements regarding any or all allegations in the complaint which shall be in the form
of admissions, denials, explanations, remarks or statements of mitigating circumstances.

3. Any additional facts or information the respondent deems relevant to the complaint and which
may be of assistance in the ultimate determination of the case.

193A—12.12(272C,542C) Legal representatiorEvery statement of charges and notice of hearing
prepared by the board shall be reviewed and approved by the office of the attorney general which sha
be responsible for the legal representation of the public interest in all proceedings before the board
The assistant attorney general assigned to prosecute a contested case before the board shall not rey
sent the board in that case but shall represent the public interest.



Ch 12, p.6 Accountancy[193A] IAC 5/19/99

193A—12.13(17A) Presiding officer.

12.13(1) Any party who wishes to request that the presiding officer assigned to render a pro-
posed decision be an administrative law judge employed by the department of inspections and appeals
must file a written request within 20 days after service of a notice of hearing which identifies or de-
scribes the presiding officer as the board or a panel of the board.

12.13(2) The board may deny the request only upon a finding that one or more of the following
apply:

a. Neither the board nor any officer of the board under whose authority the contested case is to
take place is a named party to the proceeding or a real party in interest to that proceeding.

b. Thereis acompelling need to expedite issuance of a final decision in order to protect the public
health, safety, or welfare.

c. The caseinvolves a disciplinary hearing to be held by the board pursuant to lowa Code section
272C.6.

d. The caseinvolves significant policy issues of first impression that are inextricably intertwined
with the factual issues presented.

e. The demeanor of the witnesses is likely to be dispositive in resolving the disputed factual is-
sues.

f.  Funds are unavailable to pay the costs of an administrative law judge and an interboard appeal.

g. The request was not timely filed.

h. The request is not consistent with a specified statute.

12.13(3) The board shall issue a written ruling specifying the grounds for its decision within 20
days after a request for an administrative law judge is filed.

12.13(4) Exceptas provided otherwise by another provision of law, all rulings by an administra-
tive law judge acting as presiding officer are subject to appeal to the board. A party must seek any
available intra-agency appeal in order to exhaust adequate administrative remedies.

12.13(5) Unless otherwise provided by law, agency heads and members of multimembered
agency heads, when reviewing a proposed decision upon intra-agency appeal, shall have the powers of
and shall comply with the provisions of this chapter which apply to presiding officers.

193A—12.14(17A) Waiver of proceduresUnless otherwise precluded by law, the parties in a con-
tested case proceeding may waive any provision of this chapter. However, the board in its discretion
may refuse to give effect to such a waiver when it deems the waiver to be inconsistent with the public
interest.

193A—12.15(17A) Telephone proceedingsd.he presiding officer may resolve preliminary proce-

dural motions by telephone conference in which all parties have an opportunity to participate. Other
telephone proceedings may be held with the consent of all parties. The presiding officer will determine
the location of the parties and witnesses for telephone hearings. The convenience of the witnesses or
parties, as well as the nature of the case, will be considered when location is chosen.
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193A—12.16(17A) Disqualification.

12.16(1) A presiding officer or other person shall withdraw from participation in the making of
any proposed or final decision in a contested case if that person:

a. Has a personal bias or prejudice concerning a party or a representative of a party;

b. Has personally investigated, prosecuted or advocated, in connection with that case, the specif
ic controversy underlying that case, another pending factually related contested case, or a pending fa
tually related controversy that may culminate in a contested case involving the same patrties;

c. Is subject to the authority, direction or discretion of any person who has personally investi-
gated, prosecuted or advocated in connection with that contested case, the specific controversy unde
lying that contested case, or a pending factually related contested case or controversy involving the
same parties;

d. Has acted as counsel to any person who is a private party to that proceeding within the past twc
years;

e. Has a personal financial interest in the outcome of the case or any other significant personal
interest that could be substantially affected by the outcome of the case;

f.  Has a spouse or relative within the third degree of relationship that (1) is a party to the case, or
an officer, director or trustee of a party; (2) is a lawyer in the case; (3) is known to have an interest tha
could be substantially affected by the outcome of the case; or (4) is likely to be a material witness in the
case; or

g. Hasany other legally sufficient cause to withdraw from participation in the decision making in
that case.

12.16(2) The term “personally investigated” means taking affirmative steps to interview wit-
nesses directly or to obtain documents or other information directly. The term “personally investi-
gated” does not include general direction and supervision of assigned investigators, unsolicited receip
of information which is relayed to assigned investigators, review of another person’s investigative
work product in the course of determining whether there is probable cause to initiate a proceeding, ol
exposure to factual information while performing other board functions, including fact gathering for
purposes other than investigation of the matter which culminates in a contested case. Factual informa
tion relevant to the merits of a contested case received by a person who later serves as presiding offici
in that case shall be disclosed if required by lowa Code section 17A.17 as amended by 1998 lowa Acts
chapter 1202, section 19, and subrule 12.31(9).

12.16(3) In a situation where a presiding officer or other person knows of information which
might reasonably be deemed to be a basis for disqualification and decides voluntary withdrawal is un-
necessary, that person shall submit the relevant information for the record by affidavit and shall pro-
vide for the record a statement of the reasons for the determination that withdrawal is unnecessary.

12.16(4) If a party asserts disqualification on any appropriate ground, including those listed in
subrule 12.16(1), the party shall file a motion supported by an affidavit pursuant to lowa Code section
17A.17 as amended by 1998 lowa Acts, chapter 1202, section 19(7). The motion must be filed as soo
as practicable after the reason alleged in the motion becomes known to the party.

If, during the course of the hearing, a party first becomes aware of evidence of bias or other ground:
for disqualification, the party may move for disqualification but must establish the grounds by the
introduction of evidence into the record.

If the presiding officer determines that disqualification is appropriate, the presiding officer or other
person shall withdraw. Ifthe presiding officer determines that withdrawal is not required, the presiding
officer shall enter an order to that effect. A party asserting disqualification may seek an interlocutory
appeal under rule 12.33(17A) and seek a stay under rule 12.36(17A).
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193A—12.17(17A) Consolidation—severance.

12.17(1) Consolidation.The presiding officer may consolidate any or all matters at issue in two
or more contested case proceedings where (a) the matters at issue involve common parties or common
questions of fact or law; (b) consolidation would expedite and simplify consideration of the issues in-
volved; and (c) consolidation would not adversely affect the rights of any of the parties to those pro-
ceedings.

12.17(2) SeveranceThe presiding officer may, for good cause shown, order any contested case
proceedings or portions thereof severed.

193A—12.18(17A) AmendmentsAny notice of hearing or statement of charges may be amended
before a responsive pleading has been filed. Amendments to pleadings after a responsive pleading has
been filed and to an answer may be allowed with the consent of the other parties or in the discretion of
the presiding officer who may impose terms or grant a continuance.

193A—12.19(17A) Service and filing of pleadings and other papers.

12.19(1) When service requiredExcept where otherwise provided by law, every pleading, mo-
tion, document, or other paper filed in a contested case proceeding and every paper relating to discov-
ery in such a proceeding shall be served upon each of the parties of record to the proceeding, including
the person designated as advocate or prosecutor for the state or the board, simultaneously with their
filing. Except for the original notice of hearing and an application for rehearing as provided in lowa
Code section 17A.16(2), the party filing a document is responsible for service on all parties.

12.19(2) Service—how madeService upon a party represented by an attorney shall be made
upon the attorney unless otherwise ordered. Service is made by delivery or by mailing a copy to the
person’s last-known address. Service by mail is complete upon mailing, except where otherwise spe-
cifically provided by statute, rule, or order.

12.19(3) Filing—when required After the notice of hearing, all pleadings, motions, documents
or other papers in a contested case proceeding shall be filed with the board. All pleadings, motions,
documents or other papers that are required to be served upon a party shall be filed simultaneously with
the board.

12.19(4)  Filing—when madeExcept where otherwise provided by law, a document is deemed
filed at the time it is delivered to the board, delivered to an established courier service for immediate
delivery to that office, or mailed by first-class mail or state interoffice mail to that office, so long as
there is proof of mailing.

12.19(5) Proof of mailing Proof of mailing includes either a legible United States Postal Ser-
vice postmark on the envelope, a certificate of service, a notarized affidavit, or a certification in sub-
stantially the following form:

| certify under penalty of perjury and pursuant to the laws of lowa that, on (date of mailing), | mailed
copies of (describe document) addressed to the Accountancy Examining Board and to the names and
addresses of the parties listed below by depositing the same in (a United States post office mailbox with
correct postage properly affixed or state interoffice mail).

(Date) (Signature)
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193A—12.20(17A) Discovery.

12.20(1) Discovery procedures applicable in civil actions are applicable in contested cases.
Unless lengthened or shortened by these rules or by order of the presiding officer, time periods for com
pliance with discovery shall be as provided in the lowa Rules of Civil Procedure.

12.20(2) Any motion relating to discovery shall allege that the moving party has previously
made a good-faith attempt to resolve the discovery issues involved with the opposing party. Motions in
regard to discovery shall be ruled upon by the presiding officer. Opposing parties shall be afforded the
opportunity to respond within ten days of the filing of the motion unless the time is shortened as pro-
vided in subrule 12.20(1). The presiding officer may rule on the basis of the written motion and any
response, or may order argument on the motion.

12.20(3) Evidence obtained in discovery may be used in the contested case proceeding if that
evidence would otherwise be admissible in that proceeding.

193A—12.21(17A) Subpoenadn connection with the investigation of a complaint, the board is au-
thorized by law to subpoena books, papers, records, and any other real evidence, whether or not priv
leged or confidential under law, to help it determine whether it should institute a contested case pro-
ceeding (disciplinary hearing). After service of the notice of hearing under rule 12.10(272C,542C),
the following procedures are available to the parties in order to obtain relevant and material evidence

1. Board subpoenas for books, papers, records, and other real evidence will be issued to part
upon request. Subpoenas for withesses may also be obtained. The executive secretary shall issue
subpoenas for both parties upon request. The request, which may be verbal or written, must specify th
documents sought to be obtained and the names of the witnesses whose testimony is sought.

2. The presiding officer may quash or modify a subpoena for any lawful reason upon motion in
accordance with the lowa Rules of Civil Procedure. A motion to quash or modify a subpoena shall be
set for argument promptly.

3. Inthe event of a refusal to obey a subpoena, either party or the board may petition the district
court for its enforcement. Upon proper showing, the district court shall order the person to obey the
subpoena and, if the person fails to obey the order of the court, the person may be found guilty of con
tempt of court.

193A—12.22(17A) Motions.

12.22(1) No technical form for motions is required. However, prehearing motions must be in
writing, state the grounds for relief, and state the relief sought.

12.22(2) Any party may file a written response to a motion within ten days after the motion is
served, unless the time period is extended or shortened by rules of the board or the presiding officel
The presiding officer may consider a failure to respond within the required time period in ruling on a
motion.

12.22(3) The presiding officer may schedule oral argument on any motion.

12.22(4) Motions pertaining to the hearing, except motions for summary judgment, must be
filed and served at least five days prior to the date of hearing unless there is good cause for permittin
later action or the time for such action is lengthened or shortened by rule of the board or an order of the
presiding officer.
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12.22(5) Motions for summary judgment shall comply with the requirements of lowa Rule of
Civil Procedure 237 and shall be subject to disposition according to the requirements of that rule to the
extent such requirements are not inconsistent with the provisions of this rule or any other provision of
law governing the procedure in contested cases.

Motions for summary judgment must be filed and served at least 20 days prior to the scheduled hear-
ing date, or other time period determined by the presiding officer. Any party resisting the motion shall
file and serve a resistance within 10 days, unless otherwise ordered by the presiding officer, from the
date a copy of the motion was served. The time fixed for hearing or nonoral submission shall be not less
than 15 days after the filing of the motion, unless a shorter time is ordered by the presiding officer. A
summary judgment order rendered on all issues in a contested case is subject to rehearing pursuant to
rule 12.35(17A) and appeal pursuant to rule 12.34(272C,542C).

193A—12.23(17A) Prehearing conference.

12.23(1) Any party may request a prehearing conference. A written request for prehearing con-
ference or an order for prehearing conference on the presiding officer’s own motion shall be filed not
less than seven days prior to the hearing date. A prehearing conference shall be scheduled not less than
three business days prior to the hearing date.

Written notice of the prehearing conference shall be given by the board to all parties. For good cause
the presiding officer may permit variances from this rule.

12.23(2) Each party shall bring to the prehearing conference:

a. Afinal list of the witnesses who the party anticipates will testify at hearing. Witnesses not
listed may be excluded from testifying unless there was good cause for the failure to include their
names; and

b. Afinallist of exhibits which the party anticipates will be introduced at hearing. Exhibits other
than rebuttal exhibits that are not listed may be excluded from admission into evidence unless there
was good cause for the failure to include them.

c. Witness or exhibit lists may be amended subsequent to the prehearing conference within the
time limits established by the presiding officer at the prehearing conference. Any such amendments
must be served on all parties.

12.23(3) In addition to the requirements of subrule 12.23(2), the parties at a prehearing confer-
ence may:

a. Enter into stipulations of law or fact;

b. Enter into stipulations on the admissibility of exhibits;

c. ldentify matters which the parties intend to request be officially noticed;

d. Enter into stipulations for waiver of any provision of law; and

e. Consider any additional matters which will expedite the hearing.

12.23(4) Prehearing conferences shall be conducted by telephone unless otherwise ordered.
Parties shall exchange and receive witness and exhibit lists in advance of a telephone prehearing con-
ference.
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193A—12.24(17A) ContinuancesUnless otherwise provided, applications for continuances shall
be made to the presiding officer.

12.24(1) A written application for a continuance shall:

a. Be made at the earliest possible time and no less than seven days before the hearing except
case of unanticipated emergencies;

b. State the specific reasons for the request; and

c. Be signed by the requesting party or the party’s representative.

An oral application for a continuance may be made if the presiding officer waives the requirement
for a written motion. However, a party making such an oral application for a continuance must confirm
that request by written application within five days after the oral request unless that requirement is
waived by the presiding officer. No application for continuance shall be made or granted without no-
tice to all parties except in an emergency where notice is not feasible. The board may waive notice o
such requests for a particular case or an entire class of cases.

12.24(2) In determining whether to grant a continuance, the presiding officer may consider:
Prior continuances;

b. The interests of all parties;

c. The likelihood of informal settlement;
d. The existence of an emergency;

e. Any objection;

f.  Any applicable time requirements;

g

h

i.

T

o

The existence of a conflict in the schedules of counsel, parties, or witnesses;
The timeliness of the request; and
Other relevant factors.

he presiding officer may require documentation of any grounds for continuance.

193A—12.25(17A) Withdrawals. A party requesting a contested case proceeding may withdraw
that request prior to the hearing only in accordance with board rules. Unless otherwise provided, &
withdrawal shall be with prejudice.

193A—12.26(17A) Intervention.

12.26(1) Motion. A motion for leave to intervene in a contested case proceeding shall state the
grounds for the proposed intervention, the position and interest of the proposed intervenor, and the pos
sible impact of intervention on the proceeding. A proposed answer or petition in intervention shall be
attached to the motion. Any party may file a response within 14 days of service of the motion to inter-
vene unless the time period is extended or shortened by the presiding officer.

12.26(2) When filed Motion for leave to intervene shall be filed as early in the proceeding as
possible to avoid adverse impact on existing parties or the conduct of the proceeding. Unless otherwis
ordered, a motion for leave to intervene shall be filed before the prehearing conference, if any, or at
least 20 days before the date scheduled for hearing. Any later motion must contain a statement of goo
cause for the failure to file in a timely manner. Unless inequitable or unjust, an intervenor shall be
bound by any agreement, arrangement, or other matter previously raised in the case. Requests by u
timely intervenors for continuances which would delay the proceeding will ordinarily be denied.

12.26(3)  Grounds for interventionThe movant shall demonstrate that (a) intervention would
not unduly prolong the proceedings or otherwise prejudice the rights of existing parties; (b) the movant
is likely to be aggrieved or adversely affected by a final order in the proceeding; and (c) the interests of
the movant are not adequately represented by existing parties.
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12.26(4) Effect of interventionlIf appropriate, the presiding officer may order consolidation of
the petitions and briefs of different parties whose interests are aligned with each other and limit the
number of representatives allowed to participate actively in the proceedings. A person granted leave to
intervene is a party to the proceeding. The order granting intervention may restrict the issues that may
be raised by the intervenor or otherwise condition the intervenor’s participation in the proceeding.

193A—12.27(272C,542C) Hearings.

12.27(1) Ahearing may be conducted before the board or a panel of not less than three members
of the board who hold permits to practice public accounting in this state.

12.27(2) Panel of nonboard member specialists. When in the opinion of a majority of the board
it is desirable to obtain specialists within an area of practice of the public accounting profession when
holding disciplinary hearings, the board may appoint a panel of three specialists who are not board
members and who hold permits to practice public accounting in this state to make findings of fact and
to report to the board. Such findings shall not include any recommendation for or against licensee dis-
cipline.

12.27(3)  Presiding officer. The board chair or a person designated by the chair shall serve as the
presiding officer. The presiding officer shall conduct the hearing and shall have authority to administer
oaths, to admit or exclude testimony or other evidence, and to rule on all motions and objections. Either
the board or a three-member panel may be assisted by a hearing officer or administrative law judge.

12.27(4) Immunity. The presiding officer shall have authority to grant immunity from disci-
plinary action to a witness, as provided by lowa Code section 272C.6(3), but only upon the unanimous
vote of all members of the hearing panel. The official record of the hearing shall include the reasons for
granting the immunity.

12.27(5) Examination of witnesses by board. The presiding officer and other board members
have the right to question a witness at any stage of that witness’s testimony. Examination of withesses
by board members is subject to objections properly raised in accordance with the rules of evidence set
forth in subrule 12.27(7).

12.27(6) Public hearing. The hearing shall be open to the public unless the licensee or attorney
for the licensee requests that the hearing be closed.

12.27(7) Evidence. Admissibility of evidence at the hearing shall be governed by lowa Code
section 17A.14.

Copies of documents offered as evidence at the hearing shall be provided to opposing parties. If
requested by the board, copies shall also be furnished to each member of the board or hearing panel at
the expense of the submitting party.

12.27(8) Record of proceedings. Oral proceedings at a hearing shall be recorded by a certified
shorthand reporter. The requirement in lowa Code section 542C.23(7) that a transcript of the proceed-
ings be filed with the board applies only if a transcript is prepared upon the request of either party. Any
party to a proceeding may record, at the party’s own expense, stenographically or electronically, any
portion or all of the proceedings.
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12.27(9) Order of proceedings. Before testimony is presented, the record shall show the identi-
ty of any board members present, identity of the administrative law judge, identity of the primary par-
ties and their representatives, and the fact that all testimony is being recorded. Hearings before th
board shall generally be conducted in the following order, subject to modification at the discretion of
the board.

a. The presiding officer or designated person may read a summary of the charges and answer
thereto and other responsive pleadings filed by the respondent prior to the hearing.

b. The assistant attorney general representing the state’s interest before the board shall make
brief opening statement which will include a summary of charges and the witnesses and documents t
support such charges.

c. The respondent(s) shall be offered the opportunity to make an opening statement, which in-
cludes the names of any witnesses the respondent(s) desires to call in defense. A respondent may el
to make the opening statement just prior to the presentation of evidence by the respondent(s).

d. The presentation of evidence on behalf of the state.

e. A summary, at the close of the evidence on behalf of the state.

f.  The presentation of evidence on behalf of the respondent(s).

g. Rebuttal evidence on behalf of the state, if any.

h. Rebuttal evidence on behalf of the respondent(s), if any.

i.  Closing arguments first on behalf of the state, then on behalf of the respondent(s), and then or
behalf of the state, if any.

193A—12.28(272C,542C) Disciplinary sanctions.

12.28(1) The board has authority to impose the following disciplinary sanctions:

a. Revoke a certificate, registration, license, or permitissued by the board. Inthe event of a revo-
cation, the licensee shall not be allowed to remain a partner or shareholder of a business entity if the lax
requires all partners or shareholders of such an entity be CPAs or APs.

b. Suspend a certificate, registration, license, or permit issued by the board. A CPA or AP who is
under suspension shall refrain, during the period of the suspension, from all facets of the ordinary prac
tice of public accounting.

c. Revoke or suspend the privilege to engage in one or more areas of the practice of public ac-
counting.

d. Impose a period of probation. As a condition to a period of probation, the board may impose
terms and conditions deemed appropriate by the board which may include, but are not limited to, the
following:

(1) The board may require the licensee to undergo a quality review or peer review. The licensee
shall select, subject to approval by the board, a CPA, a firm of CPAs or a review program which is en-
dorsed by the American Institute of Certified Public Accountants. The costs of the review shall be paid
by the licensee. The board shall be furnished a copy of the report issued by the reviewing party.

(2) The board may require the licensee to enter into an agreement with a CPA or firm of CPAs to
obtain a preissuance review of any audits, compilations, or reviews issued by the licensee during the
period of probation. The agreement shall be approved by the board. The board may require the licens
ee to report regularly concerning the preissuance reviews conducted pursuant to the agreement. Ar
cost incurred in obtaining preissuance review shall be paid by the licensee.

e. Impose requirements regarding continuing education. The board may specify that a desig-
nated amount of continuing education be taken in specific subjects and may specify the time period fol
completing these courses. The board may also specify whether this continuing education be in addi
tion to that routinely required for license renewal.

The board may also specify that additional continuing education be a condition for the termination
of any suspension or reinstatement of a certificate, permit, license, or registration. The board may als
specify that current reference materials be obtained and maintained.
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f.  Required reexamination, using one or more parts of the CPA or AP examinations given to can-
didates for the CPA certificate or the AP license.

g. Impose civil penalties, the amount of which shall be at the discretion of the board, but which
shall not exceed $1,000. Civil penalties may be imposed for any of the disciplinary violations specified
in rule 12.4(272C,542C).

h. Issue a citation and warning.

12.28(2) \Voluntary surrender. The board may accept the voluntary surrender of a certificate,
permit, or license to resolve a contested case. The board shall not accept a voluntary surrender of a
certificate, permit, or license to resolve a pending disciplinary case unless a statement of charges has
been filed in the case. Such a voluntary surrender will be considered disciplinary action and shall be
published in accordance with rule 12.40(272C,542C).

12.28(3) Natification requirements. Whenever a licensee’s certificate, permit or license is re-
voked, suspended, or voluntarily surrendered under this chapter, the licensee shall:

a. Within 15 days of receipt of the board’s final order, notify in writing all clients of the fact that
the license has been revoked, suspended, or voluntarily surrendered. Such notice shall advise the client
to obtain alternative professional services;

b. Within 30 days of receipt of the board’s final order, file with the board copies of the notices sent
pursuant to paragraph 12.28@8J Compliance with this requirement shall be a condition for an ap-
plication for reinstatement.

193A—12.29(17A) Evidence.

12.29(1) The presiding officer shall rule on admissibility of evidence and may, where appropri-
ate, take official notice of facts in accordance with all applicable requirements of law.

12.29(2) Stipulation of facts is encouraged. The presiding officer may make a decision based on
stipulated facts.

12.29(3) Evidence in the proceeding shall be confined to the issues as to which the parties re-
ceived notice prior to the hearing unless the parties waive their right to such notice or the presiding
officer determines that good cause justifies expansion of the issues. If the presiding officer decides to
admit evidence on issues outside the scope of the notice over the objection of a party who did not have
actual notice of those issues, that party, upon timely request, shall receive a continuance sufficient to
amend pleadings and to prepare on the additional issue.

12.29(4) The party seeking admission of an exhibit must provide opposing parties with an op-
portunity to examine the exhibit prior to the ruling on its admissibility. Copies of documents shall be
provided to opposing parties. Copies may also be furnished to members of the board.

All exhibits admitted into evidence shall be appropriately marked and be made part of the record.

12.29(5) Any party may object to specific evidence or may request limits on the scope of any
examination or cross-examination. Such an objection shall be accompanied by a brief statement of the
grounds upon which it is based. The objection, the ruling on the objection, and the reasons for the rul-
ing shall be noted in the record. The presiding officer may rule on the objection at the time it is made or
may reserve a ruling until the written decision.

12.29(6) Whenever evidence is ruled inadmissible, the party offering that evidence may submit
an offer of proof on the record. The party making the offer of proof for excluded oral testimony shall
briefly summarize the testimony or, with permission of the presiding officer, present the testimony. If
the excluded evidence consists of a document or exhibit, it shall be marked as part of an offer of proof
and inserted in the record.

193A—12.30(17A) Default.

12.30(1) If a party fails to appear or participate in a contested case proceeding after proper ser-
vice of notice, the presiding officer may, if no adjournment is granted, enter a default decision or pro-
ceed with the hearing and render a decision in the absence of the party.
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12.30(2) Where appropriate and not contrary to law, any party may move for default against a
party who has requested the contested case proceeding and has failed to file a required pleading or h
failed to appear after proper service.

12.30(3) Default decisions or decisions rendered on the merits after a party has failed to appear
or participate in a contested case proceeding become final board action unless, within 15 days after th
date of notification or mailing of the decision, a motion to vacate is filed and served on all parties or an
appeal of a decision on the merits is timely initiated within the time provided by subrule 12.34(3). A
motion to vacate must state all facts relied upon by the moving party which establish that good cause
existed for that party’s failure to appear or participate at the contested case proceeding. Each fact s
stated must be substantiated by at least one sworn affidavit of a person with personal knowledge o
each such fact, which affidavit(s) must be attached to the motion.

12.30(4) The time for further appeal of a decision for which a timely motion to vacate has been
filed is stayed pending a decision on the motion to vacate.

12.30(5) Properly substantiated and timely filed motions to vacate shall be granted only for
good cause shown. The burden of proof as to good cause is on the moving party. Adverse parties she
have ten days to respond to a motion to vacate. Adverse parties shall be allowed to conduct discover
as to the issue of good cause and to present evidence on the issue prior to a decision on the motion, i
request to do so is included in that party’s response.

12.30(6) “Good cause” for purposes of this rule shall have the same meaning as “good cause”
for setting aside a default judgment under lowa Rule of Civil Procedure 236.

12.30(7) Adecision denying a motion to vacate is subject to further appeal within the time limit
allowed for further appeal of a decision on the merits in the contested case proceeding. A decisior
granting a motion to vacate is subject to interlocutory appeal by the adverse party pursuant to rule
12.33(17A).

12.30(8) If a motion to vacate is granted and no timely interlocutory appeal has been taken, the
presiding officer shall issue another notice of hearing and the contested case shall proceed accordingl
12.30(9) A default decision may award any relief consistent with the request for relief made in

the petition and embraced in its issues.

12.30(10) A default decision may provide either that the default decision is to be stayed pending
a timely motion to vacate or that the default decision is to take effect immediately, subject to a reques
for stay under rule 12.36(17A).

193A—12.31(17A) Ex parte communication.

12.31(1) Prohibited communications. Unless required for the disposition of ex parte matters
specifically authorized by statute, following issuance of the notice of hearing, there shall be no com-
munication, directly or indirectly, between the presiding officer and any party or representative of any
party or any other person with a direct or indirect interest in such case in connection with any issue of
fact or law in the case except upon notice and opportunity for all parties to participate. This does not
prohibit persons jointly assigned such tasks from communicating with each other. Nothing in this pro-
vision is intended to preclude the presiding officer from communicating with members of the board or
seeking the advice or help of persons other than those with a personal interest in, or those engaged
personally investigating as defined in subrule 12.16(2), prosecuting, or advocating in, either the case
under consideration or a pending factually related case involving the same parties as long as those pe
sons do not directly or indirectly communicate to the presiding officer any ex parte communications
they have received of a type that the presiding officer would be prohibited from receiving or that fur-
nish, augment, diminish, or modify the evidence in the record.

12.31(2) Prohibitions on ex parte communications commence with the issuance of the notice of
hearing in a contested case and continue for as long as the case is pending.

12.31(3)  Written, oral or other forms of communication are ex parte if made without notice and
opportunity for all parties to participate.
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12.31(4) To avoid prohibited ex parte communications, notice must be given in a manner rea-
sonably calculated to give all parties a fair opportunity to participate. Notice of written communica-
tions shall be provided in compliance with rule 12.19(17A) and may be supplemented by telephone,
facsimile, electronic mail or other means of notification. Where permitted, oral communications may
be initiated through conference telephone call including all parties or their representatives.

12.31(5) Persons who jointly act as presiding officers in a pending contested case may commu-
nicate with each other without notice or opportunity for parties to participate.

12.31(6) The executive secretary or other persons may be present in deliberations or otherwise
advise the presiding officer without notice or opportunity for parties to participate as long as they are
not disqualified from participating in the making of a proposed or final decision under any provision of
law and they comply with subrule 12.31(1).

12.31(7) Communications with the presiding officer involving uncontested scheduling or pro-
cedural matters do not require notice or opportunity for parties to participate. Parties should notify
other parties prior to initiating such contact with the presiding officer when feasible, and shall notify
other parties when seeking to continue hearings or other deadlines pursuant to rule 12.24(17A).

12.31(8) Disclosure of prohibited communications. A presiding officer who receives a prohib-
ited ex parte communication during the pendency of a contested case must initially determine if the
effect of the communication is so prejudicial that the presiding officer should be disqualified. If the
presiding officer determines that disqualification is warranted, a copy of any prohibited written com-
munication, all written responses to the communication, a written summary stating the substance of
any prohibited oral or other communication not available in written form for disclosure, all responses
made, and the identity of each person from whom the presiding officer received a prohibited ex parte
communication shall be submitted for inclusion in the record under seal by protective order. If the
presiding officer determines that disqualification is not warranted, such documents shall be submitted
for inclusion in the record and served on all parties. Any party desiring to rebut the prohibited commu-
nication must be allowed the opportunity to do so upon written request filed within ten days after notice
of the communication.

12.31(9) Promptly after being assigned to serve as presiding officer at any stage in a contested
case proceeding, a presiding officer shall disclose to all parties material factual information received
through ex parte communication prior to such assignment unless the factual information has already
been or shortly will be disclosed pursuant to lowa Code section 17A.13(2) or through discovery. Fac-
tual information contained in an investigative report or similar document need not be separately dis-
closed by the presiding officer as long as such documents have been or will shortly be provided to the
parties.

12.31(10) The presiding officer may render a proposed or final decision imposing appropriate
sanctions for violations of this rule including default, a decision against the offending party, censure, or
suspension or revocation of the privilege to practice before the board. Violation of ex parte commu-
nication prohibitions by board personnel shall be reported to the division administrator for possible
sanctions including censure, suspension, dismissal, or other disciplinary action.

193A—12.32(17A) Recording costsUpon request, the board shall provide a copy of the whole
record or any portion of the record at cost. The cost of preparing a copy of the record or of transcribing
the hearing record shall be paid by the requesting party.

Parties who request that a hearing be recorded by certified shorthand reporters rather than by elec-
tronic means shall bear the cost of that recordation, unless otherwise provided by law.
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193A—12.33(17A) Interlocutory appealsUpon written request of a party or on its own motion, the
board may review an interlocutory order of the presiding officer. In determining whether to do so, the
board shall weigh the extent to which its granting the interlocutory appeal would expedite final resolu-
tion of the case and the extent to which review of that interlocutory order by the board at the time it
reviews the proposed decision of the presiding officer would provide an adequate remedy. Any reques
for interlocutory review must be filed within 14 days of issuance of the challenged order, but no later
than the date for compliance with the order or the date of hearing, whichever is earlier.

193A—12.34(272C,542C) Final decision.

12.34(1) When five or more members of the board preside over the reception of the evidence at
the hearing, the decision is a final decision.

12.34(2) When a panel of three specialists presides over the hearing, a transcript of the proceed-
ings, together with exhibits presented and the findings of fact of the panel, shall be considered by the
board at the earliest practicable time. The parties or the parties’ attorneys shall, upon notice prescribe
by the board, have the opportunity to appear personally to present their positions and arguments to th
board. The decision of the board is a final decision.

12.34(3) When a panel of three board members presides over the hearing, the decision is a pro-
posed decision.

a. Aproposed decision may be appealed to the board by a party to the decision who is adversel
affected. An appeal is commenced by serving on the executive director, either in person or by certifiec
mail, a notice of appeal within 30 days after service of the proposed decision or order on the appealing
party. The appealing party shall be the appellant and all other parties to the appeal shall be the appe
lees.

b. The board may review a proposed decision or order on its motion by serving notice on all par-
ties within 30 days of the issuance of the proposed decision.

c. Ifthe proposed decision is not timely appealed by any party, the proposed decision becomes
final.

d. Within seven days after service of the notice of appeal, the appellant shall serve nine copies of
its brief in support of the appeal on the executive secretary, and shall furnish an additional copy to eacl
appellee by first-class mail. Any appellee shall have 14 days following service of exceptions and brief
to file its brief. Except for the notice of appeal, the time requirements set forth in this rule may be ex-
tended by stipulation of the parties or may be extended upon application approved by a member of th
board.

e. Oral argument of the appeal is discretionary, but may be required by the board upon its own
motion. At the times designated for filing briefs and arguments, either party may request oral argu-
ment. If arequest for oral argument is granted, or if required by the board, the executive director shall
notify all parties of the date, time, and place. The board chair or designee shall preside at the oral argL
ment.

f.  The record on appeal shall be the entire record made before the hearing panel.

12.34(4) All parties to a proceeding shall be promptly furnished with a copy of any proposed or
final decision either in person or by first-class mail. In addition, either party may request to be notified
of the decision by telephone as soon as the decision is reached.
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193A—12.35(17A) Applications for rehearing.

12.35(1) By whom filed.Any party to a contested case proceeding may file an application for
rehearing from a final order.

12.35(2) Content of application The application for rehearing shall state on whose behalf it is
filed, the specific grounds for rehearing, and the relief sought. In addition, the application shall state
whether the applicant desires reconsideration of all or part of the board decision on the existing record
and whether, on the basis of the grounds enumerated in subrule 12.34(3), the applicant requests an op-
portunity to submit additional evidence.

12.35(3) Time of filing The application shall be filed with the board within 20 days after is-
suance of the final decision.

12.35(4) Notice to other partiesA copy of the application shall be timely mailed by the appli-
cant to all parties of record not joining therein. If the application does not contain a certificate of ser-
vice, the board shall serve copies of the certificate of service on all parties.

12.35(5) Disposition Any application for a rehearing shall be deemed denied unless the board
grants the application within 20 days after its filing.

193A—12.36(17A) Stays of board actions.

12.36(1) When available

a. Any party to a contested case proceeding may petition the board for a stay of an order issued in
that proceeding or for other temporary remedies, pending review by the board. The petition shall be
filed with the notice of appeal and shall state the reasons justifying a stay or other temporary remedy.
The board may rule on the stay or authorize the presiding officer to do so.

b. Any party to a contested case proceeding may petition the board for a stay or other temporary
remedies, pending judicial review of all or part of that proceeding. The petition shall state the reasons
justifying a stay or other temporary remedy.

12.36(2) When granted In determining whether to grant a stay, the presiding officer or board
shall consider the factors listed in lowa Code section 17A.19 as amended by 1998 lowa Acts, chapter
1202, section 23.

12.36(3) Vacation A stay may be vacated by the issuing authority upon application of the board
or any other party.

193A—12.37(17A) No factual dispute contested caséfthe parties agree that no dispute of materi-

al fact exists as to a matter that would be a contested case if such a dispute of fact existed, the parties
may present all relevant admissible evidence either by stipulation or otherwise as agreed by the patrties,
without necessity for the production of evidence at an evidentiary hearing. If such agreement is
reached, a jointly submitted schedule detailing the method and timetable for submission of the record,
briefs and oral argument should be submitted to the presiding officer for approval as soon as practica-
ble. If the parties cannot agree, any party may file and serve a motion for summary judgment pursuant
to the rules governing such motions.
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193A—12.38(17A) Emergency adjudicative proceedings.

12.38(1) Necessary emergency actioho the extent necessary to prevent or avoid immediate
danger to the public health, safety or welfare, and consistent with the United States Constitution anc
lowa Constitution and other provisions of law, the board may issue a written order in compliance with
1998 lowa Acts, chapter 1202, section 21, to suspend a license in whole or in part, order the cessation ¢
any continuing activity, order affirmative action, or take other action within the jurisdiction of the
board by emergency adjudicative order. Before issuing an emergency adjudicative order, the boarc
shall consider factors including, but not limited to, the following:

a. Whether there has been a sufficient factual investigation to ensure that the board is proceeding
on the basis of reliable information;

b. Whether the specific circumstances which pose immediate danger to the public health, safety
or welfare have been identified and determined to be continuing;

c.  Whether the person required to comply with the emergency adjudicative order may continue to
engage in other activities without posing immediate danger to the public health, safety or welfare;

d. Whether imposition of monitoring requirements or other interim safeguards would be suffi-
cient to protect the public health, safety or welfare; and

e. Whether the specific action contemplated by the board is necessary to avoid the immediate
danger.

12.38(2) Issuance of order

a. Anemergency adjudicative order shall contain findings of fact, conclusions of law, and policy
reasons to justify the determination of an immediate danger in the board’s decision to take immediate
action.

b. The written emergency adjudicative order shall be immediately delivered to persons who are
required to comply with the order by utilizing one or more of the following procedures:

(1) Personal delivery;

(2) Certified mail, return receipt requested, to the last address on file with the board;

(3) Certified mail to the last address on file with the board;

(4) First-class mail to the last address on file with the board; or

(5) Fax. Fax may be used as the sole method of delivery if the person required to comply with the
order has filed a written request that board orders be sent by fax and has provided a fax number for th:
purpose.

c. Tothe degree practicable, the board shall select the procedure for providing written notice that
best ensures prompt, reliable delivery.

12.38(3) Oral notice Unless the written emergency adjudicative order is provided by personal
delivery on the same day that the order issues, the board shall make reasonable immediate efforts
contact by telephone the persons who are required to comply with the order.

12.38(4) Completion of proceedingsAfter the issuance of an emergency adjudicative order,
the board shall proceed as quickly as feasible to complete any proceedings that would be required if th
matter did not involve an immediate danger.

Issuance of a written emergency adjudicative order shall include notification of the date on which
board proceedings are scheduled for completion. After issuance of an emergency adjudicative orde!
continuance of further board proceedings to a later date will be granted only in compelling circum-
stances upon application in writing.

193A—12.39(272C,542C) Judicial reviewdudicial review of the board’s decision may be sought in
accordance with the terms of lowa Code chapter 17A as amended by 1998 lowa Acts, chapter 1202



Ch 12, p.20 Accountancy[193A] IAC 5/19/99

193A—12.40(272C,542C) Publicizing disciplinary action.

12.40(1) Final decisions of the board relating to disciplinary actions, including consent agree-
ments and consent orders are public documents, are available to the public and shall be published in the
professional licensing division’s newsletter. Publication shall include the name of the licensee disci-
plined by the board, the nature of the violation(s), and the nature of any formal sanction(s) imposed.

12.40(2) The board shall issue a formal press release in those instances where a certificate, per-
mit, or license has been suspended or revoked.

12.40(3) The board may notify other state boards of accountancy, the National Association of
State Boards of Accountancy, any appropriate professional associations, and the news media of disci-
plinary action taken against an lowa licensee.

193A—12.41(272C,542C) ReinstatementAny person whose certificate, permit, or license has
been revoked or suspended by the board may apply to the board for reinstatement in accordance with
the terms of the order of revocation or suspension.

12.41(1) If the order of revocation or suspension did not establish terms upon which reinstate-
ment might occur, or if the certification, permit, or license was voluntarily surrendered, an initial ap-
plication for reinstatement may not be made until one year has elapsed from the date of the order or the
date of voluntary surrender.

12.41(2) All proceedings for reinstatement shall be initiated by the respondent, who shall file
with the board an application for the reinstatement of the certificate, permit, or license. All proceed-
ings upon the petition for reinstatement shall be subject to the same rules of procedure as other cases
before the board.

12.41(3) An application for reinstatement shall allege facts which, if established, will be suffi-
cient to enable the board to determine that the basis for the revocation or suspension no longer exists
and that it will be in the public interest for the license to be reinstated. The burden of proof to establish
such facts shall be on the respondent.

12.41(4) An application for reinstatement may include a request for a hearing on the issues
raised in the application. The hearing on an application for reinstatement shall be a contested case
within the meaning of lowa Code section 17A.12.

12.41(5) The order to grant or deny reinstatement shall include findings of fact and conclusions
of law, and must be based upon the affirmative vote of not fewer than five members of the board. If
reinstatement is granted, terms and conditions of licensure may be imposed. Such terms and condi-
tions may include restrictions on the licensee’s practice. This order will be published as provided for in
rule 12.40(272C, 542C).

193A—12.42(272C,542C) Hearing on license denidf.the board, upon receipt of a complete and
proper application for initial registration or reciprocal registration, accompanied by the proper fee,
shall deny registration to the applicant, the executive secretary shall send written notice to the applicant
by regular first-class mail identifying the basis for denial.

12.42(1) Anapplicant denied registration who desires to contest the denial must request a hear-
ing before the board within 30 days of the date the notice of denial is mailed. A request for a hearing
must be in writing and is deemed made on the date of the United States Postal Service postmark or the
date of personal service. The request for hearing shall specify the grounds under which the applicant
contends that the board erred in denying registration. If a request for hearing is timely made, the board
shall issue notice of hearing and conduct a contested case hearing.

12.42(2) Hearings on registration denial shall be open to the public. The burden of presenting
evidence and information or documents to support the applicant’s position shall be the responsibility of
the applicant.

12.42(3) The board, after a hearing on registration denial, may grant or deny the application for
registration. If denied, the board shall state the reasons for denial of the license and may state condi-
tions under which the application for registration could be granted, if applicable.
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12.42(4) The notice of registration denial, request for hearing, notice of hearing, and order are
open records available for inspection and copying in accordance with lowa Code chapter 22. Copie:
may be provided to the media, National Association of State Boards of Accountancy and other person:
or entities.

12.42(5) Judicial review of a final order denying registration may be sought in accordance with
the provisions of lowa Code section 17A.19 as amended by 1998 lowa Acts, chapter 1202, which are
applicable to judicial review of any agency’s final decision in a contested case.

193A—12.43(272C,542C) Recovery of hearing fees and expendd®e board may assess the CPA
or AP certain fees and expenses relating to a disciplinary hearing only if the board finds that the CPA o
AP did violate lowa Code chapter 542C and the rules of the accountancy examining board.

12.43(1) The board may assess an amount up to the following costs under this rule:

a. For conducting a disciplinary hearing, an amount not to exceed $75.

b. All applicable costs involved in the transcript including, but not limited to, the services of the
court reporter at the hearing, transcription, duplication, and postage or delivery costs.

c. All normally accepted witness expenses and fees for a hearing or the taking of depositions.
This shall include, but not be limited to, the cost of an expert witness and the cost involved in telephone
testimony.

d. Allnormally applicable costs involved in depositions including, but not limited to, the services
of the court reporter recording the deposition, transcription, duplication, and postage or delivery costs.

e. The board, atits discretion, may assess an appropriate amount up to but not exceeding the $7
fee established by this subrule and the actual acceptable costs, fees, and expenses involved.

12.43(2) Fees, costs, and expenses assessed pursuant to this rule shall be calculated and may
entered into the disciplinary order specifying the amount to be reimbursed and the time period in which
the amount assessed must be paid by the CPA or AP.

a. When itis impractical or not possible to include the assessment and time period in the disci-
plinary order in a timely manner, or if the expenditures occur after the disciplinary order, the board, by a
majority vote of the members present, may assess the amount to be reimbursed and the time period
which payment is to be made by the CPA or AP.

b. Ifthe assessment and the time period are not included in the disciplinary order, the board shall
have to the end of the sixth month after the date the state of lowa paid the expenditures to assess tl
CPA or AP for such expenditure.

12.43(3) Fees, costs, and expenses assessed by the board pursuant to this rule shall be allocat:
to the expenditure category in which the disciplinary procedure of hearing was incurred. The fees,
costs, and expenses shall be considered repayment receipts as defined in lowa Code section 8.2.

12.43(4) The failure to comply with payment of the assessed costs, fees, and expenses within
the time specified by the board shall be considered prima facie evidence of a violation of lowa Code
chapter 542C. However, no action may be taken against the CPA or AP without a hearing as provide
in this chapter.

193A—12.44(252J) Certificates of noncompliancélhe board shall suspend or revoke a certificate

of registration upon the receipt of a certificate of noncompliance from the child support recovery unit
of the department of human services according to the procedures in lowa Code chapter 252J. In add
tion to the procedures set forth in chapter 252J, this rule shall apply.

12.44(1) The notice required by lowa Code section 252J.8 shall be served upon the registrant by
restricted certified mail, return receipt requested, or personal service in accordance with lowa Rule of
Civil Procedure 56.1. Alternatively, the registrant may accept service personally or through autho-
rized counsel.
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12.44(2) The effective date of revocation or suspension of a certificate of registration, as speci-
fied in the notice required by lowa Code section 252J.8, shall be 60 days following service of the notice
upon the registrant.

12.44(3) The board’s executive secretary is authorized to prepare and serve the notice required
by lowa Code section 252J.8 and is directed to notify the registrant that the certificate of registration
will be suspended, unless the registration is already suspended on other grounds. In the event a regis-
tration is on suspension, the executive secretary shall notify the registrant of the board’s intent to re-
voke the certificate of registration.

12.44(4) Registrants shall keep the board informed of all court actions, and all child support
recovery unit actions taken under or in connection with lowa Code chapter 252J, and shall provide the
board copies, within seven days of filing or issuance, of all applications filed with the district court
pursuant to lowa Code section 252J.9, all court orders entered in such actions, and withdrawals of cer-
tificates of noncompliance by the child support recovery unit.

12.44(5) All board fees required for license renewal or reinstatement must be paid by regis-
trants before a certificate of registration will be renewed or reinstated after the board has suspended or
revoked a license pursuant to lowa Code chapter 252J.

12.44(6) Inthe event aregistrant files a timely district court action following service of a board
notice pursuant to lowa Code sections 252J.8 and 252J.9, the board shall continue with the intended
action described in the notice upon the receipt of a court order lifting the stay, dismissing the action, or
otherwise directing the board to proceed. For purposes of determining the effective date of revocation
or suspension of a certificate of registration, the board shall count the number of days before the action
was filed and the number of days after the action was disposed of by the court.

12.44(7) The board shall notify the registrant in writing through regular first-class mail, or such
other means as the board deems appropriate in the circumstances, within ten days of the effective date
of the suspension or revocation of a certificate of registration, and shall similarly notify the registrant or
applicant when the certificate of registration is issued or renewed following the board’s receipt of a
withdrawal of the certificate of noncompliance.

193A—12.45(261) Suspension or revocation of a certificate of registration—student loahhe

board shall suspend or revoke a certificate of registration upon receipt of a certificate of noncom-
pliance from the college student aid commission according to the procedures set forth in lowa Code
section 261.126. In addition to those procedures, this rule shall apply.

12.45(1) The notice required by lowa Code section 261.126, shall be served by restricted certi-
fied mail, return receipt requested, or by personal service in accordance with the lowa Rules of Civil
Procedure. Alternatively, the registrant may accept service personally or through authorized counsel.

12.45(2) The effective date of revocation or suspension of a certificate of registration, as speci-
fied in the notice required by lowa Code section 261.126, shall be 60 days following service of the
notice upon the registrant.

12.45(3) The board’s executive secretary is authorized to prepare and serve the notice required
by lowa Code section 261.126, and is directed to notify the licensee that the certificate of registration
will be suspended, unless the certificate of registration is already suspended on other grounds. In the
event a certificate of registration is on suspension, the executive secretary shall notify the registrant of
the board’s intention to revoke the certificate of licensure.

12.45(4) Registrants shall keep the board informed of all court actions and all college student
aid commission actions taken under or in connection with lowa Code chapter 261 and shall provide the
board copies, within seven days of filing or issuance, of all applications filed with the district court
pursuant to lowa Code section 261.127, all court orders entered in such actions, and withdrawals of
certificates of noncompliance by the college student aid commission.
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12.45(5) All board fees required for registration renewal or registration reinstatement must be
paid by registrants and all continuing education requirements must be met before a certificate of regis
tration will be renewed or reinstated after the board has suspended or revoked a license pursuant t
lowa Code chapter 261.

12.45(6) Inthe event a registrant timely files a district court action following service of a board
notice pursuant to lowa Code sections 261.126 and 261.127, the board shall continue with the intende
action described in the notice upon the receipt of a court order lifting the stay, dismissing the action, or
otherwise directing the board to proceed. For purposes of determining the effective date of the denia
of the issuance or renewal of a certificate of registration, the board shall count the number of days be
fore the action was filed and the number of days after the action was disposed of by the court.

12.45(7) The board shall notify the registrant in writing through regular first-class mail, or such
other means as the board deems appropriate in the circumstances, within ten days of the effective da
of the suspension or revocation of a certificate of registration, and shall similarly notify the registrant
when the certificate of registration is reinstated following the board’s receipt of a withdrawal of the
certificate of noncompliance.

These rules are intended to implement lowa Code chapter 17A as amended by 1998 lowa Acts
chapter 1202, and lowa Code chapters 252J, 272C and 542C and lowa Code sections 261.126 at
261.127.
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